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Agency Background Document

Agency name | Department of Medical Assistance Services

Virginia Administrative Code | 12 VAC 30-30, 30-40 and 30-110
(VAC) citation

Regulation title | Groups Covered and Agencies Responsible for Eligibility
Determinations, and Eligibility Conditions and Requirements

Action title | “Medicaid Works” a Medicaid Buy-In Program

Date this document prepared

This information is required for executive branch review and the Virginia Registrar of Regulations, pursuant to the
Virginia Administrative Process Act (APA), Executive Orders 36 (2006) and 58 (1999), and the Virginia Register
Form, Style, and Procedure Manual.

In a short paragraph, please summarize all substantive changes that are being proposed in this
regulatory action.

This regulatory action is intended to implement a mandated MddBiay-In program per the
requirement of the 200Bcts of Assembly, Chapter 3 Item 302 X. This new program, called
“Medicaid Works,” requires the amendment of two regulations aslithged/edicaid eligibility.
The Medicaid Works Buy-In program will help protect the Heald welfare of the citizens of
the Commonwealth by creating an incentive for disabled Medicaiullees, who desire to be
employed, to have added income that will not count against thgibikly income limits.
Presently, Medicaid enrollees who have disabilities, but who tsile the capacity to be
gainfully employed, could lose their Medicaid eligibility due éxcess income if they are
employed. This change reduces the financial restrictions to which sucleesmlhy be subject

Legal basis

Please identify the state and/or federal legal authority to promulgate this proposed regulation, including
(1) the most relevant law and/or regulation, including Code of Virginia citation and General Assembly
chapter number(s), if applicable, and (2) promulgating entity, i.e., the agency, board, or person. Describe
the legal authority and the extent to which the authority is mandatory or discretionary.
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The Code of Virginia (1950) as amended, § 32.1-325, grants to the Board of Medical Assistanc
Services the authority to administer and amend the Plan for Medsastance. Th&€ode of
Virginia (1950) as amended, § 32.1-324, authorizes the Director of DMAS to admamster
amend the Plan for Medical Assistance according to the Boarquirements. The Medicaid
authority as established by § 1902 (a) of Soeial Security Act [42 U.S.C. 1396a] provides
governing authority for payments for services.

The 2006Acts of Assembly, Chapter 3, Item 302 X directed this regulatory action to anteand

State Plan for Medical Assistance to implement a MedicaidIBuProgram designed to include
cost sharing provisions. At the time of enrollment in the programntliddual must either be a
current Medicaid recipient or meet the income, asset and &tigibequirements for the

Medicaid-covered group for individuals who are blind or disabled and hawmé&scthat do not

exceed 80 percent of the Federal Poverty Income guidelines.

Please explain the need for the new or amended regulation by (1) detailing the specific reasons why
this regulatory action is essential to protect the health, safety, or welfare of citizens, and (2) discussing
the goals of the proposal, the environmental benefits, and the problems the proposal is intended to solve.

This regulatory action is intended to implement a mandated Mddsta/-In program per the
requirement of the 2006 Appropriation Act. This new program, called ‘®aatliWorks,”
requires the amendment of two regulations addressing Medicaidil#éyig One of the issues
faced by Medicaid enrollees with disabilities is that, whilegny of them have the capacity to be
gainfully employed, the extra income they earn could cause tbetost their Medicaid
eligibility due to excess income. The Medicaid Works Buy-In maogwill help protect the
health and welfare of these citizens of the Commonwealthdatiog an incentive for disabled
Medicaid enrollees, who desire to be employed, to have added ilkatweill not count against
their eligibility income limits. This reduces the financiabtrictions to which such enrollees
may be subjectThis Medicaid Buy-In option provides work incentives that encouragelge
with disabilities to work or increase their level of work and cwd to receive their Medicaid
benefits for the very necessary medical care that such disabled persores requi

Substance ‘

Please briefly identify and explain the new substantive provisions, the substantive changes to existing
sections, or both where appropriate. (More detail about these changes is requested in the “Detail of
changes” section.)

The Medicaid State Plan sections affected by this regulactiign are Groups Covered and
Agencies Responsible for Eligibility Determinations (12 VAC38)-and Eligibility Conditions
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and Requirements (12 VAC 30-40). The state regulations beeajedr by this action are
Working Individuals with Disabilities (12 VAC 30-110-1500 et seq.)

Medicaid eligibility is based upon both income and resource linGitsrently, federal Medicaid
eligibility rules do not allow disabled persons to earn a siganti amount of income because the
extra income they could earn, as well as savings accounts furaedefirned income, may
cause them to lose their Medicaid eligibility. For purposes ofirmang Medicaid eligibility,
income that is not spent within the month it is earned is countediaangial resource. Any
money placed in IRS-sanctioned retirement accounts, medical sawingeimbursement
accounts, independence accounts or education accounts are counted towadigichral’'s
Medicaid financial resource limit.

This action is intended to implement a new Medicaid Buy-In progalledMedicaid Works,
required by the 2006 Virginiacts of Assembly, Chapter 3, Item 302 XMedicaid Works is a
work incentive initiative requiring the amendment of the Medic&tate Plan regarding
eligibility. This innovative program, permitted under section 1902(x)of theSocial Security
Act, is designed to create greater flexibility in establishingdidaid eligibility for working
disabled individuals. The individuals who will be eligible for thiegram do not comprise a
new eligibility group but are within the existing categories the Aged, Blind, and Disabled
Persons having incomes at 80% of the Federal Poverty Income Lesehdud® one purpose of
the program is to provide incentives for disabled Medicaid recipintsecome employed,
Medicaid will disregard earned income placed in specializetuwsnts that enables eligible
enrollees to have income above the 80% federal level. Finally, prognaollees may have
cost-sharing charges set according to a sliding scale based upon ernrutees.

The Medicaid Works Buy-In program will help protect the health and welfarehef ¢titizens of
the Commonwealth by creating a work incentive for certain M@tarollees with disabilities,
if they desire to be employed, to have added income or resourtesltimat count against their
Medicaid eligibility limits. This reduces the financiaktections to which these enrollees may
be subject, and encourages greater responsibility and self-determinatioibie ehgollees.

In addition to the eligibility disregard for earned income, Mueglicaid Works Buy-In program
incorporates greater financial resource disregards as ®eite an individual is enrolled in the
Medicaid Works program, their earned income limits are higher, and any inqiaced in the
approved savings accounts described below are disregarded forigligibiposes. Disabled
persons who participate Medicaid Works will be allowed to have earned income amounts up to
200% of the Federal Poverty Income level. In additionMiedicaid Works program adds the
Work Incentive Account, in which enrollees may place a limited €amsome amount, which
will also be disregarded. Income placed in such accounts may be used fporrposes.

To enroll in MEDICAID WORKS, applicants must first establish a Work Incentive (WIN)
account at a bank or other financial institution. One or more Wddumnts must be designated
by enrollees and used to deposit all earned income and to keepoalcess or savings, above
$2,000 in order to remain eligible for this Medicaid program. By ptathe earned income in
the WIN account, enrollees in 2007 can have annual earnings as h#f0,805 and keep
resources in the account of up to $27,577. Amounts deposited in the followisgofyfeS-
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approved accounts, which are also designated as WIN accounts, wilbundt against this
resource limit and will not affect eligibility for the pr@m. These include retirement accounts,
medical savings accounts, medical reimbursement accounts, eduaatmounts and
independence accounts.

If an enrollee leaves thdedicaid Works program, any income remaining in the Work Incentive
Account is disregarded for up to a year following his withdrafn@h Medicaid Works. Any
income placed in the other IRS-approved accounts described above wiliueoid be
disregarded as long as such individuals remain in the general Medicaid program

Issues

Please identify the issues associated with the proposed regulatory action, including:

1) the primary advantages and disadvantages to the public, such as individual private citizens or
businesses, of implementing the new or amended provisions;

2) the primary advantages and disadvantages to the agency or the Commonwealth; and

3) other pertinent matters of interest to the regulated community, government officials, and the public.

If the regulatory action poses no disadvantages to the public or the Commonwealth, please so indicate.

The primary advantage of the proposed regulations to the public is ¢dorage and enable
individuals with disabilities to become employed, which may reducdetisd or amount of
public benefits that the individual would otherwise consume. These woskirglisabilities
will also become taxpayers and not just consumers of public resourPotential program
participants must meet the eligibility requirements for thistemg Blind and Disabled covered
groups (having incomes of less than or equal to 80% of Federal Povastyie guidelines) so
the new Medicaid Buy-In (MBI) progranMedicaid Works, will not add new covered lives and
medical expenses to burden the Commonwealth. The regulatory acties po disadvantages
to the public or the Commonwealth.

Requirements more restrictive than federal

Please identify and describe any requirement of the proposal which are more restrictive than applicable
federal requirements. Include a rationale for the need for the more restrictive requirements. If there are
no applicable federal requirements or no requirements that exceed applicable federal requirements,
include a statement to that effect.

This is an optional Medicaid covered program and the Commonwealth has subdesiibidityf
in designing its eligibility requirements. There are no state reqairenthat are more restrictive
than federal requirements.

Localities particularly affected

-b ‘
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Please identify any locality particularly affected by the proposed regulation. Locality particularly affected
means any locality which bears any identified disproportionate material impact which would not be
experienced by other localities.

There are no localities that are particularly affected as thisgrogill operate statewide.

Public participation ‘

Please include a statement that in addition to any other comments on the proposal, the agency is seeking
comments on the costs and benefits of the proposal and the impacts of the regulated community.

In addition to any other comments, the board/agency is seeking casore the costs and
benefits of the proposal and the potential impacts of this regulgimposal. Also, the
agency/board is seeking information on impacts on small businesdefirel in § 2.2-4007.1
of the Code of Virginia. Information may include 1) projected repgrtrecordkeeping and
other administrative costs, 2) probable effect of the regulaticaffented small businesses, and
3) description of less intrusive or costly alternative methodacbfeving the purpose of the
regulation.

Anyone wishing to submit written comments may do so by mailjleméax to DMAS 600 East
Broad Street Richmond, VA 23219Nritten comments must include the name and address of
the commenter. In order to be considered, comments must be rebogitieel last date of the
public comment period. Comments may also be submitted in the publicezdnforum on the
Regulatory TownhallWyww.townhall.virginia.gov). The Agency contact person for comments
is:

Jack Quigley

Policy and Research Division

Virginia Department of Medical Assistance Services
600 E. Broad Street, Suite 1300

Richmond, Virginia 23219

804-786-1300

804-786-1680 FAX
jack.quigley@dmas.virginia.gov

e Economic impact ‘

Please identify the anticipated economic impact of the proposed regulation.

Projected cost to the state to implement and enfoec | FY 06-07 FY 07-08

the proposed regulation, including $170,286 $462,652 GF

(a) fund source / fund detail, and (b) a delineatio of | $170,286 $462,652 NGF
one-time versus on-going expenditures These are start up costs, not continuing costs.
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Projected cost of the regulation on localities $0
Description of the individuals, businesses or other Individuals with disabilities who qualify for Medd
entities likely to be affected by the regulation under the Blind or Disabled covered group (incoess|

than or equal to 80% of federal poverty guidelireas)
are working or are able to go to work. Busineskas
employ such individuals may find these employees n
will be able to work more hours/earn more income an
still retain Medicaid coverage.

Agency’s best estimate of the number of such engts | Enroliment is not expected to exceed 200 persons in
that will be affected. Please include an estimatef 2007 and so a similar number of businesses may draye
the number of small businesses affectedsmall employee that is affected, or hire a new employke is
businessneans a business entity, including its affiliatesable to work now as a result of the program.

that (i) is independently owned and operated aipd (i
employs fewer than 500 full-time employees or has
gross annual sales of less than $6 million.

All projected costs of the regulation for affected There will be no costs to the enrolled individuaidgo
individuals, businesses, or other entities. Pleabe the businesses for which they work as a resuhisf t
specific. Be sure to include the projected repontig, regulation. There are no reporting, recordkeeping
recordkeeping, and other administrative costs other administrative costs for small businessess tha
required for compliance by small businesses. employ individuals who participate in this program.
Enrolled individuals will be required to periodityal
provide employment documentation (e.g., pay stubs,
other verification) to DMAS.

Alternatives ‘

Please describe any viable alternatives to the proposal considered and the rationale used by the agency
to select the least burdensome or intrusive alternative that meets the essential purpose of the action.
Also, include discussion of less intrusive or less costly alternatives for small businesses, as defined in
§2.2-4007.1 of the Code of Virginia, of achieving the purpose of the regulation.

O

DMAS initially requested CMS’ authorization to establish thediaid Buy-In (MBI) program,
as directed by the 200Gt of Assembly Chapter 3, Item 302, X, through provisions in the DRA.
DMAS’ proposal was to enable a subset of the existing Blind oall#d Medicaid covered
group (income less than or equal to 80% of Federal Poverty Incoiteliges) to opt into the
MBI to earn higher income and gain access to an altebeguefits package including all health
care services within Virginia's State Medicaid Plan, plus®&&l Assistance Services (PAS).
This alternative would have enabled all qualifying individuals toi@pdte in the MBI
regardless of the severity of their disability and their feed?AS, which is currently a non-
covered, optional State Plan service in Virginia. CMS declinedxercise the flexibility
afforded under the DRA for Virginia’'s proposal and denied this alternative.

DMAS is recommending that the disabled persons who elect toipartéicnMedicaid Works be
permitted to have income up to 200 percent of the Federal Povertydrgdelines. Through
the use of WIN accounts, persons in tMsdicaid Works program could have annual gross
earned income up to $40,905 in 2007 and still retain their Medicaid eligibility.

Regulatory flexibility analysis ‘
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Please describe the agency’s analysis of alternative regulatory methods, consistent with health, safety,
environmental, and economic welfare, that will accomplish the objectives of applicable law while
minimizing the adverse impact on small business. Alternative regulatory methods include, at a minimum:
1) the establishment of less stringent compliance or reporting requirements; 2) the establishment of less
stringent schedules or deadlines for compliance or reporting requirements; 3) the consolidation or
simplification of compliance or reporting requirements; 4) the establishment of performance standards for
small businesses to replace design or operational standards required in the proposed regulation; and 5)
the exemption of small businesses from all or any part of the requirements contained in the proposed
regulation.

There are no alternative regulatory methods to accomplish thetisbgeof the legislation. As
described above under “Alternatives,” DMAS did attempt an altermapeoach to address the
legislative intent which was denied by CMS. There will be no m@vienpact on small business
as a result of this regulatory action, as there is no complianceporting requirements for
businesses that employ program participants. Small businessimmiagt, benefit from this
action as it may increase the size of the labor pool, espewidfi individuals willing to work
part-time and with individuals who do not need employer-subsidized health coverage.

Public comment

Please summarize all comments received during public comment period following the publication of the
NOIRA, and provide the agency response.

The NOIRA was published June 11, 2007 (VAR 23:20). No public comments were received.

Family impact

Please assess the impact of the proposed regulatory action on the institution of the family and family
stability including to what extent the regulatory action will: 1) strengthen or erode the authority and rights
of parents in the education, nurturing, and supervision of their children; 2) encourage or discourage
economic self-sufficiency, self-pride, and the assumption of responsibility for oneself, one’s spouse, and
one’s children and/or elderly parents; 3) strengthen or erode the marital commitment; and 4) increase or
decrease disposable family income.

These changes do not strengthen or erode the authority or rightgesfts in the education,
nurturing, and supervision of their children; it does encourage gesaiaomic self-sufficiency,

self-pride, and the assumption of responsibility for oneself, os@isise, and one’s children
and/or elderly parents. It does not strengthen or erode the marital commitment.

Detail of changes

Please detail all changes that are being proposed and the consequences of the proposed changes.
Detail all new provisions and/or all changes to existing sections.
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If the proposed regulation is intended to replace an emergency regulation, please list separately (1) all
changes between the pre-emergency regulation and the proposed regulation, and (2) only changes made
since the publication of the emergency regulation.

v

J

Current Proposed Current requirement Proposed change and rationale
section new section
number number, if
applicable
Which Residents of long-term care | Delete this item from regulations, as this
VAC (LTC) institutions and home | restriction is unnecessary and would not allow
section and community-based serviced. TC and waiver enrollees to participate in the
does this waivers cannot be enrolled in| program.
refer Medicaid Buy-In program,
to?? MEDICAID WORKS.
12 VAC Adds reference to these eligible persons.
30-30-20
12 VAC Adds reference to these eligible persons.
30-30-40
12 VAC 30- Adds new section for eligibility criteria for
40-105 individuals with disabilities under the Ticket to
Work and Work Incentive Improvement Act.
12VAC This regulation amends the more liberal incom
30-40- disregards to permit working individuals to earr
280 up to 200% of the Federal Poverty level.
12 VAC This regulation amends the more liberal metho
30-40- of treating resources under §1902 (r) (2) of the
290 Act. that includes the provisions for establishin
Work Incentive (WIN) Accounts.
12 VAC 30- Adds new section which establishes state
110-1500 et regulations containing greater details than wer¢
seq. submitted to CMS for this program.




